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FIN.4L CERTIFICATE O F  COMPLETION 


RELYING ON INSTITUTIONAL CONTROLS 


As provided for Chapter 9 1 .  Subchapter 0, Texas Natural Resource Code 

I,  WILL.lAM B. MIERTSHIN, ASSISTANT DIRECTOR OF THE SITE REMEDIATION SECTION, 
OIL AND GAS DIVISION, RAILROAD COMMISSION OF TEXAS. CERTIFY UNDER CHAPTER 91, 
SUBCHAPTER 0, TEXAS NATURAL RESOURCE CODE, THAT NECESSARY RESPONSE ACTIONS 
HAVE BEEN COMPLETED FOR VCP NO. 03-80001 AS OF 9 Muy 2008 FOR THE TRACT OF LAND 
DESCRIBED IN EXHIBIT "A" BASED ON THE AFFIDAVIT OF COMPLETION OF RESPONSE 
ACTION AND INSTITUTIONAL CONTROLS. EXHIBIT "B" AND WHICH ARE FURTHER 
DESCRIBED IN THE APPROVED FINAL REPORT FOR THE SITE APPLICANTS WHO WERE NOT 
RESPONSIBLE PARTIES UNDER SECTION 91.113 ON THE DATE OF ISSUANCE OF THIS 
CERTIFICATE ARE QUALIFIED TO OBTAIN THE PROTECTION FROM LIABILITY PROVIDED BY 
CMPTER 91, SUBCHAPTER 0,TEXAS NATURAL. RESOURCE CODE. 

HECUTED !his the 1day of f l  2008. 
7.-1 


.-
William B. Mierlschin, 

Assistant Director, Site Ren~ediation 


STATE OF TEXAS 

COUNTY OF TRAVIS 

BEFORE ME, personally appeared William B. Miertschin, Assistant Director, Remediation 
Division, of the Railroad Commission of Texas, known to me to be the person and agent of said 
commission whose name is subscribed to the foregoing instrument, and he acknowledged to me that he 
executed the same for the purposes and in the capacity therein expressed. 

GIVEN LINDER MY HAND AND SEAL OF OFFICE, rhrs rhe 1cluy of ~ f l i;;.) 2008 

~ ~ ~ . ~ ~ ~ . . . . . . . m . . . . .  


D~WIOA .  CORNETT: 
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Neb? withtdut Dund 

1701 NORTHCONCiKFSS AVENUE * POSTOFt lCt  BOX IZOh7 * AIIS11N. l't:XAS 7871 1-2967 * PHONE 5121463-676 * F4S 5121463-2388 
TDD 8001735-2989 OR 1DY iI21463-7L84* AN EQUAL OPPORrUNlrY EMPLOYER* l~ltp:/l\\?~s.rrcslaLu 11115 



EXHIBIT "A '" 

RAILROAD COMMISSION OF TEXAS 

VOLUNTARY CLEANUP PROGRAM 


LEGAL DESCRIPTION 20.5121 Acre Trirc! 


VCPNO.03-80001 



EXHIBIT A 

METES AND BOUNDS DESCRIPTION 

20.5121 ACRES (883,507 SQUARE FEET) 


COMMERCIAL RESERVE "A" 

FINAL REPALT OF BAYBROOK. SECTION TWO 


ROBERT WILSON LEAGUE, ABSTRACT NUMBER 88 

HARRIS COUNTY, TEXAS 


Being a tract or parcel containing 20.5121 acres (893,507 square feet) of land situated In the Robert 

W~lson Survey. Abstract Number 88, Hanis County. Texas, being all of Commercial Reserve "A" in 

the Final Replat Of Baybrook, Section Two, according to the plat thereof recorded under Film Code 

Number 486030 of the Hartis County Map Records whlch is all of those certain tracts of land as 

described in the deeds to the Methodist Hospltal recorded under Harris County Clerk's File 

Numbers S546275 and V228570; said 20.5121 acre tract belng more particularly described by 

metes and bounds as follows (all bearings are based on the record bearings of said Final Replat of 

Baybrook, Section Two): 


COMMENCING at a 1-114 inch iron pipe found in the southwest right-of-way line of Interstate 

Highway 45 (300 feet wide) marklng the southeast corner of said Final Replat of Baybrook, Section 

Two; 


THENCE, North 41'08'00" West, along said southwest rlght-of-way line, a distance of 680.81 feet to 
a 518-inch iron rod wlth plastlc cap'stamped "TERRA SURVEYING" set marking the east comer of 
and POINT OF BEGINNING of the herein described tract ccmmon with the east corner of the 
aforesaid Commercial Reserve"/A"and the north comer of Restricted Reserve "C"of the aforesad 
Final Replat of Baybrook. Section Two: 

THENCE. South 48"52'30" West, along the northwest line of said Restricted Reserve "C",a 
distance of 433.88 feet to a 5ISinch Iron rod with plestic cap stamped "TERRA SURVEYING" set in 
the northeast line of Restricted Reserve 'D" of sald Final Replat of Baybrook. Section Two, marking 
the south corner of the herein described tract common with the south comer of sald Commercial 
Reserve "A"; 

THENCE. North 6In38'48" West, along said northeast line, a distance of 293.03 feet to a 5Binch 
iron rod found marklng an angle comer in sald northeast line common with an angle comer ofthe 
hereln described had; 

THENCE, North 66"29'13" West, continuing along said northeast line, a dlstance of 92.23 feet to a 
51Binch iron rod found marking a point on a curve to the left; 

THENCE, continuing along said northeast llne and then along the northerly line of Restricted 
Reserve "EMof the aforesaid Final Replat of Baybrook. Section Two, along said curve to the left 
havlng a central angle of 43"26'26". an arc distance of 250.20 feet, a radius of 330.00 feet, and a 
chord which bears North 88"13'12" West, 244.25 feet to a 518-inch iron rod wlth plastic cap stamped 
"TERRA SURVEYING set marking the end of said curve: 

THENCE. South 70"15'28" Weet, mtinuing along sald northerly line, a distance of 398.47feet to a 
518-inch iron rod with plastic cap stamped 'TERRA SURVEYING" set marking the southwest corner 
of lhe herein described tract common with the southwest wrner of the aforesaid Commerdel 
Reserve "A"; 



METES AND BOUNDS DESCRIPTION 
20.5121 ACRES 
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THENCE, North 12"08'50 West, along the west line of said Commercial Reserve 'A", a distance of 
754.62 feet to a 518-inch iron rod with plastic cap stamped "TERRA SURVEYING set in the south 
line of the called 25.354 acre tract as described in the deed recorded under Harris County Clerk's 
File Number R707261, marking the northwest corner of the herein described tract common with the 
northwest corner of said Commercial Reserve "A'', from which a found 518-inch iron rod bears South 
77Y11'10" West, 85.97 feet; 

THENCE, North 77"51'10 East, along said south line. a distance of 650.79 feet to a 518inch iron 
rod found marking the Point of Curvature of a curve to the lefl; 

THENCE, continuing along said south line, along saM curve to the left having a central angle of 
28'58'40M, an arc distance of 40.46 feet, a radius of 80.00 feet, and a chord which bears North 
83"21'50 East, 40.03 feet to a 518-inch iron rod found marking the end of said curve; 

THENCE, North 48"52'30 East. wntlnuing along said south llne. a distance of 127.25 feet to a 5/8- 
inch iron rod found marking an angle comer in said south line common wHh an angle corner of the 
herein described tract: 

THENCE, South W 0 7 ' 3 0  East. a distance of 35.36 feet to a 5/8-inch iron rod with plastic cap 
stamped 'TERRA SURVEYING" set In the aforesaid west right-of-way line of interstate Highway 45 
marking the northeast comer of the herein described tract 

THENCE. South 41°08'00" East. along said west right-of-way llne, a distance of 078.18 feet to the 
POINT OF BEGINNING and wntalning 20.6121 acres (893.507 square feet) of land. This 
description is based on theALTAIACSM Land Title Survey prepared by Terra Surveying Company. 
Inc.. dated May 30,2006. TSC Project Number 25280601-S. 

Compiled by: Mark J. Piriano, RPLS 
Terra Surveying Company, Inc. 
Mb205121.doc 





EXHIBIT "B" 

RAILROAD COMMISSION OF TEXAS 

VOLUNTARY CLEANUP PROGRAM 


AFFIDAVIT OF COMPLETION OF RESPONSE ACTION 

AND INSTITUTIONAL CONTROLS 


I, Keith Schinnerer, representing Lincoln National Life Insurance Co., L.P. ("Applicant"), have 
completed response actions necessary, pursuant to Chapter 91, Subchapter 0 ,  Texas Natural Resource 
Code, at the tract of land described in Exhibit "A" (Site) of this certificate pertaining to VCP No. 03- 
80001. At the time of the application, Baybrook Con~mons, L.L.C. owned the 20.5130 acre parcel 
located in Hams County, Texas. The Applicant has submitted and received approval from the Railroad 
Cominission of Texas Voluntary Cleani~p Program on a11 plans and reports required by the Voluntary 
CIeanup Agreement. The plans and reports were prepared using a prudent degree of inquiry of the Site 
consistent with accepted industry standards to identify all contaminants, waste and contaminated media of 
regulatory concern. The response actions for the site have achieved response action levels as determined 
by the standards of the RRC and remain protective as  long as the following institutional controls are 
maintained: 

I .  	 Use of the groundwater beneath the Property shall not be allowed except for monitoring 
purposes. 

2. 	 Penetration or excavation for a purpose of the impacted groundwater zones should only be 
conducted in such a manner as to prevent the migration or release of contaminants to any 
other zone or media and to prevent uncontrolled exposure to human and ecological receptors. 

3. 	 These restrictions shall be a covenant running with the land 

4. 	 These restrictions were filed in the Hams County Clerk's office on 27 December 2007, 
Document 20070751417 (Attachment I) 

The response actions eliminate substantial present or future risk to public health and safety and to the 
environment from releases and threatened releases of contaminants at or from the Site. The Applicant has 
not acquired this certificate of completion by fraud, misrepresentation, or knowing failure to disclose 
material information. Further information concerning the response actions at this Site may be found in the 
final report at the central office of the RRC under VCP No. 03-80001 

The preceding is true and correct to the best of my knowledge and belief 

-
~ r i n f i a m e :Keith schinnerer, Second Vice President, Delaware 
Investment Advisers, a series of Delaware Management Business 
Tnrst, Attorney-In-Fact 

STATEOF >Y:.lt i i ir,( 
COUNTY OF !\ I ,%, 

BEFORE ME, perso~~ally C e l t\ I  < Iappeared q < ~ ~ j v ~ r d f  
known to me to be the person and agent of said co~nniission whose name is subscribed to the forego~ng 
instrument, and he acknowledged to me that he executed the same for the purposes and in the capacity 
therein expressed. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE, thls 9day of _/ ! L, , ! 2008 

tJ(!, \ ;  ,,;,,.. (,,j~,/ )  4-

Notary Publ~c in and for the State of I , ;L $!,, , P A l f i ~ c l AI ,  l l ; ; l~K!.H,  Flo:arv Public 
Hcsitlr:!~t!:IA l l t l n  County, Iniliar~a 

1 o f 1  l,Ay Corn:ni:~oit €.xpirr?s ku~:yst 24,2008 



Railroad Commission of Texas 
Environmental Restrictive Covenant 

I 
STATE OF TEXAS 

COUNTY OF HARRIS 

This Restrictive Covenant is filed pursuant to the authoriw of the Railroad Commission 
of Texas (Commission) to control and clean up pollution caused by activities over which the 
Commiss~on exercises jurisdiction in accordance with Section 91.1 13 of the Texas Natural 
Rrsources Codc, and affects the real property (Property) described as follows: 

Baybrook Commons, L.L.C. is the current Owner of the Property and premises, and 
appurtenances theretu, located in Hams County, Texas, consisting of a 20.5130 acre tract 
identified as Commercial Reserve "A" on the Final Plat of Baybrook, Section Two, recorded on 
August 14. 2001: at V229140, Film Code No. 486030, in the Deed Records of the office of the 
Co~lnty Clerk of Harris County, Texas. A survey is attached hereto as Exhibit A. 

Ground water on a portion of the Property is afrected by certain identified chemicals of 
concern. This restrictive covenant is required for the following reasons: 

! 

l'he Property is vacant land otherwise known a?Commercial Reserve "A," An oil 

and/or gas well was operated on then undivided property to the north by D.R. 

Morcland andior C.P. Ross from the 1950s or 1960s until it was plugged and 


i abandoned in early 1980. From approximately 1969 to 1979, a drilling mud pit 

wa5 also located on then undivided property, partially on what is now, as of the 

date of this Restrictive Covenant, the Property and partially on now adjacent 

property to the north, which was formerly owned by The Lincoln National Life 


I. 	 Insurance Company, which is Applicant " A  on VCP 03-80001 for the Property 

as well as on VCP 03-40003 on the adjacent property to the north. The current 

owner of the Property, Baybrook Commons L.L.C., is Applicant " B  on VCP 03- 

80001. Chemicals of concern attributable to the historical oil andlor gas 


b. 	 operations at the Property impacted soil and ground water. The conditions were 

discovered during an environmental investigation conducted during sale of 

adjacenr property to the north. Arcadis-Geraghty & Miller and Brown and 

Cnldwell, Inc, investigated the ehemieals of concern in groundwater beneath the 

l'roperty and adjacent property to the north. The following chemicals of concern 

attributable to the historical oil a n d h  gas operations at the Property werc left in 

croundwater at the Property at the following maximum concentrations at the time 

of IC filing: Barium (12.4 milligrams per liter (mg/L)), Arsenic (0.0215 mg/L), 

1.cad (0.0673 mg/L), and Chlorides (17,500 mg/I..). The investigation, 

assessment, remediation and analytical data on the Propeny are contained in the 

f~llowing reports: 


Continued Investigation and Closure Strategy Report, October 14, 1999, Arcadis 

Summary oiFindings Report, October 2000, Arcadis 



Preliminary Phase I1 Environmental Assessment, October 14,2000, Arcadis 

Off-site Delineation Report: June 2000, Arcadis 

Summary Report, May 9,2003 

Soil and Groundwater Investigation Report, March 2005, Brown and Caldwell 

Soil and Groundwater Sampling and Analysis Report, March 1, 2006, Brown and 
Caldwell 

Copies of the reports may be obtained from the Texas Railroad Commission, Site 
Remediation Division, P. 0.Box 12967, 1701 N. Congress, Austin, Texas 7871 1-2967 (51 2- 
463-6765). Reference VCY Number 03-40003. 

From and after the date of this Restrictive Covenant, groundwater beneath the Property 
will not be used for any purpose, except monitoring, as described in the Restrictive Covenant 
below. The Cnmmission has determined based on information contained in the reports identified 
above that the chemicals of concern listed above in groundwater beneath the Property pose no 
signiticant present or hture risk to humans or the environment so long as groundwater beneath 
the Property is not used for any purpose, except monitoring (the "Commission's 
Determination"). If any person desires to use groundwater beneath the Property other than in 
accordance with the Groundwater Use Restriction, the Commission must be notificd st least 60 
days in advance of such use. Any use of groundwater beneath the Property other than for 
monitoring may require additional response action. 

I 

Baybrook Commons, L.L.C. is the Owner of the Property. In consideration of the 
investigation of shallow groundwater conducted on the Property by The Lincoln National Life 
lnsurance Company leading to the Commission's Determination as defined above, and olher 
good and valuable consideration, the receipt and suff~ciency of which is hereby acknowledged, 
the following restrictive covenant in favor of the Commission and !he Slate of Texas is placed on 
the Property (the "Restrictive Covenant"), to-wit: 

i 1 	 Use of the ground watcr beneath the Property shall not be allowed except for monitoring 
purposes. 

2. 	 Penetration or excavation of the impacted groundwater zones for any purpose should only 
be conducted in such a manner as to prevent the migration or release of contaminants to 
any other zone or media and to prevent uncontrolled exposure to human and ecological 
receptors. 

3 	 These restrictions shall be a covenant running with the land. 

For additional information, contact: 	 FILED FOR RECORC 
8:00AM 

Railroad Commission of Texas 
Sitc Remcdiation 	 DEC 2 7 2007 
P. 0 .  Box 12967 

1701 N.  Congress 

Austin. Texas 7871 1-2967 




Reference Railroad Commission of Texas Operator Cleanup Program No.: 03-40003. 

As of the date of this Covenant, !he record owner of fee title lo the Propefly is Baybrook 
Commons, L.L.C. with an address at 6565 Fannin, Houston, Texas 77030. 

This Reslrictive Covenant may be rendered of no further force or effect only by a release 
exccuted by the Commission and filed in the same Real Property Records as those in which this 
Restrictive Covenant is filed. 

[SIGNATURES ON FOLLOWMG PAGES] 



I 

TA +a07 
Executed t h i s d a y  of dCc&&$ as owner of the Property. 

Signature: 

Printed Nsme: 

Title: --

S].AI.EOF C ' d b h ' 4 , 2 D  


-_C44+zw COUNTY 


BEFORE ME, on this  the ~ q a yof ~ 4 5 ~ ~ e r s o n a l l yappeared 

to ine ro be the person whose name is subscribed to the foregoing 

acknowledged to me thal executed the same for the purposes and 

expressed 

-77 
( i lVCN UNDER MY HAND AND SEAL OF OFFICE, this the J day of 

J1-ek k 6 ~ LY ,& 


i, Notary Publ~cin and for the State of Lo)oh*<o 
County of 3 - 4 4 k A . S  -.,

Notary Publlc 
My Cornmiu~on Expires: $!ZL 2-0 !0 



Acknowledged this loth day of December, 2007 by The Lincoln National Life Insurance 
Company, as Applicant "A" under VCP 0340003. 

I :  

THE LINCOLN NATIONAL LIFE / ,  
INSURANCE COMPANY 

I ,  
By. Delaware Investment Advisers, a series of ; 

Delaware Management Business Trust, 

Attorney -In-Fact 


Signature: 

Printed Name: 

Title: 

STATE OF INDIANA 
-.ALLEN COUNTY 

K e i t h  A. Schinnerer  
BEFORE ME, on this the lochday afDecember, 2007, personally appeared ,known 
lo me lo be the person whose name is subscribed to  the foregoing instrument, and h e $  
acknowledged to me thatrhe# executed the same for the purposes and in the capacity hercin 
expressed. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this the loth day of 

December 

I-
2007, 


Notary Public in and for the State of Indinna, 

Coun& o f  A l l e n  

My Commission Expires: 


P~IRICI:. L. E:?CiiLS, t<::2r{ P ~ ~ b l i c  
Resident of Allen Cai~nt i . ,Ind~a!~a 

My Commission Exp~res August 24. 2008 



Accepted as Third Party Beneficiary this_- *A day of&&$, 2337 . I ' 

I ' 

STATE OF 'TEXAS 

HARRIS COUNTY 


BEFORE ME, on this the L( day of &&h, O 7  ,personally appeared kdL00 '1known 
to me to he the person whose name is subscribed to the foregoing instrument, and lhey 
acknowledged to  me that t h q  executed the same for the purposes and in the capacity herein 
expressed. 

GIVEN UNDER MY HAND AND SEAL O F  OFFICE, thls thc -4 day of 
! DLC~&-~ CL. 

, F 
~ o t a r y ~ u b l i c i ~and for the State of Texas, 
County o f  I fGJ1 5 
My Comm~ssion Exp~res: I ?  09 



i 
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EXHIBIT A 

METES AND BOUNDS DESCRIPTION 

20.5121 ACRES (893,507 SQUARE FEET) 


COMMERCIAL RESERVE " A  

FINAL REPALT OF BAYBROOK, SECTION TWO 


ROBERT WILSON LEAGUE, ABSTRACT NUMBER 88 

HARRIS COUNTY, TEXAS 


Being a tract or parcel containing 20.5121 acres (893,507 square feet) of land situated in the Robert 

Wtlson Survey, Abstract Number 88, Hams County, Texas, being all of Cornmerclal Reserve "A" in 

the Final Replat of Baybrook, Section Two, according to the plat thereof recorded under Film Code 

Number 486030 of the Harris County Map Records whlch is all of those certain tracts of land as 

described in the deeds to the Methodist Hospital recorded under Harris County Clerk's File 

Numbers 5548275 and V220570; said 20.5121 awe tract bshg more particularly described by 

metes and bounds as follows (all bearings are based on the record bearings of sald F i ~ l  
Replat of 

Baybrook, Section Two): 


COMMENCING at a 1-114 inch iron pipe found in the southwest right-of-way line of Interstate 
Highway 45 (300 feet wide) marking the southeast corner of said Final Replat of Baybrook. Section 
Two; 

THENCE, North 41°08'00" West. along said southwest rlght-of-way line, a distance of 690.91 feet to 
a 518-inch iron rod wlth plastic cap stamped "TERRA SURVEYING" set marking the east comer of 
and POINT OF BEGINNING of the herein described trad common with the east comer of the 
aforesaid Commercial Reserve "A" and the north corner of Restricted Reserve "C* of the aforesaid 
Final Replet of Baybrook, Section Two; 

THENCE. South 48'52'30" West, along the northwest line of said Restricted Reserve "C", a 
distance of 433.88 feet to a 518-inch iron rod with plastic cap stamped 'TERRASURVEYING" set in 
the northeast line of Restricted R 0 s e ~ e  "Dmof sald Final Replat of Baybrook. Section Two, marking 
the south oorner of the herein described tract common with the south comer of sald Commercial 
Reserve"A.  

THENCE. North 61°38'48" West. along said northeast line, a distance of 293.03 feet to a 5Binch 
iron rod found marklng an angle comer in sdd northeast line common with an angle m r of the 
herein described had, 

THENCE. North 66"2V13" West, continulng along said northeast line, a distance of 92.23 feet to a 
518-inch iron rod found marking a point on a curve to the lefl: 

THENCE, continulng along said northeast llne and then along the northeriy line of Restricled 
Reserve "E" of the aforesald Final Replat of Baybrook, Section Two, along said curve to the left 
havlng a central angle of 43"26'26", an arc distance of 250.20 feet, a radius of 330.00 feet. and a 
chord which bears North 88"13'12" West, 244.25 feet to a 518-inch Iron rod w b  plastic cap stamped 
"TERRA SURVEYING set marking the end of said Curve; 

THENCE, South 70"15'2OWWest. continuing along sald northerly line. a distance of 398.47 feet to a 
5/8-inch iron rod with plastic cap stamped "TERRA SURVEYING" set marking the southwest corner 
Of the herein desvibed tract common with the southwest comer of the aforesaid ~omrnerdal 
Reserve "A"; 



METES AND BOUNDS DESCRIPTION 

20.5121 ACRES 

PAGE 2 OF 2 


THENCE, North 12"08'50 West, along the west line of said Commercial Reserve "A,  a distance of 
754.62 feet to a 518-inch iron rod with plastic cap stamped 'TERRA SURVEYING set In the south 
line of the called 25.354 acre tract as described in the deed recorded under Harris County Clerk's 
File Number R707261, marklng the northwest corner of the herein described trad common with the 
northwest corner of said Commercial Reserve "A", from which a found 518-inch iron rod bears South 
77"51'10" West, 85.97 feet; 

THENCE, North 77"51'10" East, along said south line, a distance of 650.79 feet to a 518inch iron 
rod found marking the Point of Curvature of a curve to the lefi; 

THENCE, continuing along said south line, along ssld curve to the left havlng a central angle of 
28'58'40", an arc distance of 40.48 feet, a radius of 80.00 feet, and a chord which bears North 
63"21'50' East, 40.03 feet to a 518-inch iron rod found marking the end of sald curve; 

THENCE, North 48"52'30" East, continuing along said south line. a distance of 127.25 feet to a 518- 
inch iron rod found marklng an angle comer In said south line common wnh an angle corner of the 
herein described tract: 

.,". . 	 THENCE, South 88"07'30" East. a distance of 35.36 feet to a 5IRinch iron rod with plastic cap 
' 
!i 	 stamped "TERRA SURVEYING" set Inthe aforesaM west right&-way line of Interstate Highway 45 

marking the northeast m e r  of the herein described tract; 

.~,. THENCE, South 41"08'00" East, along sald west right-of-way line, a distance of 079.18 feet to the 
: .  POINT OF BEGINNING and containing 20.5121 acres (893,507 square feet) of land. This 
: description is based on the ALTNACSM Land Title S u ~ e y  prepared by Terra Surveying Company. 

Inc., dated May 30,2008. TSC Projed Number 25264601-S. 

Compiled by: Mark J. Piriano. RPLS 

Terra Surveying Company, Inc. 

Mb205121.doc 
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